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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 44054 
 Plaintiff-Respondent, )  
     ) ADA COUNTY NO. CR 2015-14809 
v.     ) 
     ) 
DAVID PROVENCIO,  ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 After David Provencio pled guilty to involuntary manslaughter with a deadly 
weapon, the district court sentenced him to fifteen years, with five years fixed. 
Mr. Provencio appeals, contending the district court abused its discretion by declining to 
retain jurisdiction. 
 
Statement of Facts and Course of Proceedings 
 David Provencio accidentally shot and killed his best friend, T.F. (Presentence 
Investigation Report (“PSI”),1 pp.10–12.) David had just turned eighteen, and T.F. was 
                                            
1 Citations to the PSI refer to the 565-page electronic document containing the 
confidential exhibits.  
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fifteen. (PSI, pp.8, 10.) David had lived with T.F. and his family for about a year. (PSI, 
pp.3, 10, 13.) They were like brothers. (PSI, p. 21.)  
 At the time of this tragic accident, David, T.F., T.F.’s older sister, and two other 
friends were “hanging out” in David and T.F.’s room. (PSI, pp.10–12.) They had been 
drinking alcohol and smoking marijuana. (PSI, pp.10–12.) David was “clicking the safety 
on and off” a gun and “waving” it around. (PSI, pp.12, 13.) David knew T.F. had loaded 
the magazine of the gun, but he did not know there was a round in the chamber. (PSI, 
pp.12, 13.) The gun went off, and T.F. was shot in the head. (PSI, pp.10–13.) He died 
from the gunshot wound. (PSI, pp.10, 453.)   
 The State filed a Criminal Complaint alleging David committed the crime of 
involuntary manslaughter, a felony, in violation of I.C. § 18-4006(2), plus a sentencing 
enhancement under I.C. § 19-2520 for the use of a deadly weapon. (R., pp.5–6.) David 
waived a preliminary hearing, and the magistrate bound him over to district court. 
(R., pp.47–48.) The State filed an Information charging him with involuntary 
manslaughter and the deadly weapon enhancement. (R., pp.49–50.)  
 Pursuant to a plea agreement, David pled guilty as charged. (Tr., p.19, Ls.14–21, 
p.21, Ls.2–22.) The State agreed to recommend a sentence of ten years, with five years 
fixed, for involuntary manslaughter, plus another five years indeterminate for the use of 
a deadly weapon, for a total of fifteen years. (Tr., p.5, Ls.10–15.) The State also would 
recommend the district court retain jurisdiction (“a rider”). (Tr., p.5, Ls.16–18.) The 
defense was free to argue for less. (Tr., p.6, L.1.) The district court accepted David’s 
guilty plea. (Tr., p.19, L.22–p.20, L.4, p.21, L.24–p.22, L.1.)  
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 At sentencing, the State recommended the fifteen-year sentence, plus the rider 
to determine if probation was appropriate based on David’s performance. (Tr., p.25, 
Ls.6–18, p.35, Ls.12–18.) David’s counsel agreed with the State’s recommendation. 
(See Tr., p.39, Ls.10–15; p.41, L.13–22, p.42, L.13.) The district court sentenced David 
to fifteen years in prison, with five years fixed. (Tr., p.50, Ls.5–11.) The district court 
declined to retain jurisdiction, however. (Tr., p.49, L.23–p.4, L.4.) David filed a timely 
Notice of Appeal from the district court’s Judgment of Conviction and Commitment. 
(R., pp.75–77, 83–84.) 
 
ISSUE 
Did the district court abuse its discretion when it sentenced David to a unified term of 
fifteen years imprisonment, with five years fixed, without retaining jurisdiction?   
 
 
ARGUMENT 
The District Court Abused Its Discretion When It Sentenced David To A Unified Term Of 
Fifteen Years, With Five Years Fixed, Without Retaining Jurisdiction  
 
 “The primary purpose of the retained jurisdiction program is to enable the trial 
court to gain additional information regarding the defendant’s rehabilitative potential and 
suitability for probation.” State v. Jones, 141 Idaho 673, 676 (Ct. App. 2005). 
“[P]robation is the ultimate objective of a defendant who is on retained jurisdiction.” Id. 
at 677. The district court’s decision to retain jurisdiction is reviewed for an abuse of 
discretion. Id. “There can be no abuse of discretion in a trial court’s refusal to retain 
jurisdiction if the court already has sufficient information upon which to conclude that the 
defendant is not a suitable candidate for probation.” Id. 
4 
In this case, David asserts that the district court abused its discretion at 
sentencing by declining to retain jurisdiction. The information available to the district 
court did not demonstrate that probation was an unsuitable option. Rather, the 
information showed that David would succeed on probation. Therefore, the district court 
should have retained jurisdiction for further evaluation to determine if probation was 
appropriate.  
Growing up, David had a normal childhood. (PSI, p.17.) He was a “happy kid,” 
played sports, and had “many friends.” (PSI, pp.17, 21.) He was primarily raised by his 
mother and step-father. (PSI, p.17.) His mother was supportive, and his step-father was 
a positive influence in his life. (PSI, p.17.) His step-father was in the military so they 
moved around a lot. (PSI, p.17.) When David was fifteen, he decided to contact his 
biological father and live with him in California. (PSI, p.17.) Moving to California was a 
turning point in David’s life. In California, David’s father and his family did not talk to him 
or include him in their family. (PSI, p.17.) David started hanging out with the “wrong 
crowd.” (PSI, p.22.) He also started smoking marijuana every day. (PSI, p.22.)  
David left his father’s house, but he did not return home to live with his mother 
and step-father. (PSI, p.17.) Instead, he moved to Boise to live with a friend. (PSI, p.17.) 
He chose Boise because he and his family had lived there for a year when his 
step-father was deployed to Afghanistan. (PSI, p.17.) David had wanted to move back 
because he missed his friends. (PSI, p.17.) In Boise, David, without any real adult 
supervision, continued to make poor decisions. (PSI, p.17.) He started dating someone 
and eventually moved in with his girlfriend and her mother. (PSI, p.17.) According to 
David’s mother, she was not “okay” with the situation and wanted him to come back 
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home. (PSI, p.17.) She said that David’s girlfriend’s mother made him buy drugs for her. 
(PSI, p.17.) If he refused, she would kick him out of the house. (PSI, p.17.)  
While living in Boise, David began to suffer from severe depression. (PSI, pp.17, 
21.) He tried to commit suicide by overdosing on pills and was hospitalized for a week. 
(PSI, p.17.) His mother flew to Boise and brought him home to Georgia, where the 
family was then living. (PSI, p.17.) Back home, David explained that he was “depressed 
over his dad not caring and he felt lonely.” (PSI, p.17.) He tried to commit suicide again 
by trying to stab himself in front of his mother and two sisters. (PSI, pp.17, 18, 21.) After 
David’s second suicide attempt, his mother admitted him to a psychiatric hospital for 
approximately three weeks. (PSI, pp.17, 18, 21.) David returned to Boise once he was 
released from the psychiatric hospital. (PSI, pp.17–18.) He eventually moved in with 
T.F. and his family. (PSI, p.17.)  
Again without any positive role models or structure in his life, David got caught up 
in a “gangster” lifestyle. (Tr., p.32, Ls.5–21, p.38, Ls.17–23.) He never finished high 
school, although he was trying to obtain his GED. (PSI, pp.5, 7, 19.) He had trouble 
keeping a job. (PSI, p.20.) The police found messages and photos on T.F.’s phone that 
indicated both T.F. and David were “enamored” with a “drugs-and-guns culture.” 
(Tr., p.32, Ls.5–13.)  
David’s youth was a significant factor in this horrific accident, but this is not to say 
David did not have immense remorse and regret for the crime. He told the presentence 
investigator that he felt “absolutely distraught and terrible” for losing his best friend and 
“brother.” (PSI, p.13.) During the interview, the presentence investigator noted that 
David was “visibly upset and cried when talking about how much he misses [T.F.] and 
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how sad he is over what happened.” (PSI, p.21.) David said he thinks about it all the 
time. (PSI, p.21.) He recognized that his “poor choices” not only affected his life, but 
also “the ones I most care about and dearly love.” (PSI, p.22.) Similarly, at sentencing, 
he told the district court: “I would like to apologize to [T.F.] and his family for all that has 
happened, and I’m truly sorry. And I know you hear this a lot, but I really am sorry. I 
can’t stop thinking about everything.” (Tr., p.42, Ls.20–23.) David also accepted 
responsibility for T.F.’s death. (See Tr., p.36, Ls.14–17.) 
In addition, T.F.’s family has forgiven David for T.F.’s death. T.F.’s sister wrote to 
the district court: 
I am [T.F.]’s older sister and I have known David Provencio for two 
years as he was [T.F.]’s best friend and spent a lot of time at our home, 
eventually moving in with us as he had no place else to live. 
[T.F.] always looked up to David in all aspects of his life and held 
him up as a role model. David was working on getting his GED so that he 
could possibly go on to college and improve his chances of getting a good 
job. 
David is an outgoing person who will do anything for you, all you 
have to do is ask. He was a help to my mother many times in watching my 
younger brother if she needed a babysitter or helping out with some of the 
household expenses when he could.  
I know David to be a responsible, dependable, honest and very 
courteous person who really cares about other people. The events leading 
up to this horrific accident was just that, an accident and not something 
that either person would have anticipated. He has shown great remorse 
for the accident and this is something that he will have to live with for the 
rest of his life. 
My mother and I have forgiven David for this event because we 
know that he would never have done this intentionally, [T.F.] was his best 
friend and David is suffering every day for what happened. I am hoping 
that you will take our thoughts of David into consideration when his 
sentencing is determined. 
 
(PSI, p.7.) T.F.’s mother also wrote to the district court that she considered David 
“family.” (PSI, p.3.) She knew that David would have never done “anything on purpose” 
to hurt T.F. (PSI, p.4.) She recognized that “kids their age do not think of ‘what if’” even 
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though “they should [have] because it could affect them for the rest of their life.” (PSI, 
pp.4–5.)  
By retaining jurisdiction, the district court would have obtained important 
information about David’s willingness to change and his ability to succeed on probation. 
On the one hand, David made poor choices as a teenager, culminating with the tragic 
death of his best friend. On the other hand, many aspects of David’s life showed that he 
was a suitable candidate for probation. He had no behavioral issues as a child. (PSI, 
p.17.) He did not start using drugs and alcohol until he moved away from home. (PSI, 
pp.21–22.) His goals were to “get[ ] his life together” and be with his family. (PSI, p.22.) 
He also wanted to get his GED, attend college, and obtain employment. (PSI, p.22.) 
Additionally, he had support from his family. His family, now living in Arizona, was 
present for the sentencing hearing. (Tr., p.36, Ls.18–20.) David and his mother talked 
about him moving back home. (PSI, p.18.) His mother said his family was “always there 
for him” and he “knew he could come home at any time.” (PSI, p.18.) Moreover, many of 
the aggravating circumstances were due to David’s young age, coupled with the lack of 
positive role models and unstable living situation. David was depressed, living away 
from home, and abusing drugs and alcohol. (PSI, pp.21–22, 32–34 (GAIN evaluation).) 
He did not have the maturity to appreciate the risks of his “gangster” lifestyle. But, after 
the instant offense, there was little reason to believe David would continue down this 
dangerous path. The rider would have given the district court crucial information about 
David’s potential for rehabilitation and his suitability for probation. Therefore, the district 
court abused its discretion by declining to retain jurisdiction.  
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CONCLUSION 
Mr. Provencio respectfully requests that this Court vacate the district court’s 
judgment of conviction and commitment and remand his case with an order to retain 
jurisdiction. Alternatively, he requests that his case be remanded to the district court for 
a new sentencing hearing. 
 DATED this 9th day of August, 2016. 
 
      __________/s/_______________ 
      JENNY C. SWINFORD 
      Deputy State Appellate Public Defender 
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